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In the absence of specific authority, an agent to collect has no implied authority 
to receive anything but money in payment of his principal's debt. Ormsby v. 
Graham (1904) 123 Iowa, 202, 98 N. W. 724; Everts v. Lawther (1897) 165 111. 
487, 46 N. E. 233. A bank acting as a collecting agent is no exception to this rule. 
Bank of Shaw v. Ransom (1916) 112 Miss. 440, 73 So. 280. But if an agent has 
good reason to believe that a check will be paid, he can accept it as a conditional 
payment of the debt. Bellevue Bank v. Security Nat. Bank (1915) 168 Iowa, 707, 
150 N. W. 1076. Such acceptance is payment only when the check is honored by 
the drawee. Born v. First Nat. Bank (1889) 123 Ind. 78, 24 N. E. 173. But there 
are conflicting theories as to the effect of acceptance, by a collecting bank, of a 
check drawn on itself in payment of the principal's debt. The majority opinion 
is that the acceptance of such a check would be payment of the debt, since it would 
be absurd to require the debtor to obtain cash for his check and then replace the 
cash in the bank in order to change a conditional into an absolute payment ; that it 
being the custom of a bank to so accept checks drawn on itself, the principal would 
be presumed to know and to consent to this custom. British & American Mort- 
gage Co. v. Tibballs (1884) 63 Iowa, 468, 19 N. W. 319; Shafer v. Olson (1912) 
24 N. D. 542, 139 N. W. 983; Bartley v. State (1898) 53 Neb. 310, 73 N. W. 744; 
2 Bolles, Modern Law of Banking (1907) 602. The minority view is that such a 
transaction would not be payment, as it would only be an attempt by the drawer 
of the check to substitute his bank for himself as debtor, and would no more relieve 
him than if the check were drawn on another bank. State Bank v. Byrne (1893) 
97 Mich. 178, 56 N. W. 355. See dissenting opinions British & American Mort- 
gage Co. v. Tibballs, supra; Schafer v. Olson, supra. Such a conflict of opinion 
might be expected to arise when courts are called upon to decide which of two 
equally innocent parties must suffer. In the instant case the bank had not passed 
into a receiver's hands when the collection was made, nor does it appear that the 
bank was bankrupt when it accepted the paper for collection. But as the bank 
knew that it was insolvent when it made the collection, the decision of the Court 
was correct, since the bank had no implied authority to accept a check which it 
knew would not be paid. Bellevue Bank v. Security Nat. Bank, supra. Had, 
however, the bank accepted the draft for collection while insolvent, or made the 
collection after it had made a general assignment, then the funds would have been 
held in trust for the plaintiff, instead of his coming in merely as a creditor of the 
bankrupt bank. 2 Michie, Banks and Banking (1913) sec. 166. Under such a state 
of facts, it is submitted that the majority view would be more just in that the 
plaintiff could recover from another, not an innocent party. 

Conflict of Laws — Construction of Deeds Governed by Law of Grantor's 
Domicil. — A grantor domiciled in Massachusetts executed a trust deed disposing 
of land situated in New York and directed that the heirs at law of the beneficiaries 
under the deed should take on the death of the last surviving beneficiary. Held, 
that the law of Massachusetts should be applied in determining who were the heirs 
at law of such beneficiary. Cary v. Carman (1921, Sup. Ct.) 190 N. Y. Supp. 193. 

In the interpretation of ambiguous language in a deed the courts are guided 
primarily by the presumed intention of the grantor. Kearney v. Kirkland ( 1917) 
279 111. 516, 117 N. E. 100. A peculiar difficulty arises where the language has 
been construed to have one meaning in the jurisdiction where the person executing 
the instrument is domiciled and another in the jurisdiction where the land is situ- 
ated. Under the general rule that the devolution of real estate is governed by the 
lex loci rei sitae, a few courts have held that they are bound by the interpretation 
of the courts where the land is located. Peet v. Peet (1907) 229' 111. 341, 82 N. E. 
376; Shows v. Grimes (1919) 187 Ky. 250, 218 S. W. 447. The weight of 
authority however is that the interpretation which prevails in the courts of the 
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domicil of the grantor governs. Ford v. Ford (1888) 70 Wis. 19, 33 N. W. 188; 
Jones v. Park (1920) 282 Mo. 610, 222 S. W. 1018. This seems on reason and 
principle to be correct. A grantor is presumably more familiar with the law of 
his domicil than with the law of other jurisdictions and it would normally be 
present to his mind in the drafting of an instrument disposing of his property. 
This rule does not militate against the doctrine that the disposition of real estate by 
deed or will is governed by the lex rei sitae. The law of the situs of the land does 
not give extra-territorial effect to the laws of a foreign jurisdiction ; it gives 
effect only to the intention of the grantor, reference being made to the laws of a 
foreign jurisdiction to ascertain that intent. Keith v. Eaton (1897) 38 Kan. 732, 
31 Pac. 271. When a devise is made to a wife by her husband without an express 
provision as to whether she is to take it in addition to dower or in lieu thereof, or 
when subsequent to the making of a will, a child is born for whom no provision 
is made in the will, other considerations should be kept in mind which cannot here 
be discussed. See Hening, Rules Governing Construction of Wills (1902) so 
Am. L. Reg. 623. 

Constitutional Law — Constitutionality of Statute Providing Imprison- 
ment for Use of Own Money for Other Purposes than Paying Debts.— The 
defendant contracted to ereet certain buildings and to pay all claims for labor 
and material. Several sums being paid him, he orally agreed to use them in the 
payment of such claims. He appropriated them, instead, to other uses. He 
was convicted under a statute (Calif. Pen. Code, 1915, ch. 6, sec. 306, as amended 
by Calif. Sts. and Amend, to Codes, 1919, ch. 518, sec. 1.) providing that "any 
contractor who appropriates money paid to him for any use or purpose, other 
than that for which he received it, is guilty of embezzlement, and the payment 
of laborers and materialmen .... is hereby declared to be the use and 
purpose to which the contract price .... received by the contractor shall 
be applied." Held, that the Statute by making the use of one's own money, 
for any purpose other than the payment of his debts, a felony, violated 
the constitutional provision {Calif. Const, art 1, sec. 15) inhibiting imprisonment 
for debt in civil actions, except in cases of fraud; and that this provision 
could not be evaded by making the non-payment of a debt a crime. People v. 
Holder (1921, Calif.) 199 Pac. 832. 

The immunity from imprisonment for debt in civil actions, guaranteed by state 
constitutions, destroyed the old fiction that a defaulting debtor trespassed against 
the peace and dignity of the Crown, and was liable to imprisonment for such 
a crime. Meyer v. Berlandi (1888) 39 Minn. 438, 40 N. W. 513. Being for the 
protection of the honest but unfortunate debtor, it has generally been interpreted to 
apply only to debts arising ex contractu and not to those based on tort. Ex parte 
H oilman (1908) 79 S. C. 9, 60 S. E. 19. This distinction is founded on the quasi- 
criminal nature of torts, and the imprisonment is regarded as a punishment for 
a wrong and not for a failure to pay a debt. United States v. Walsh (1867, 
U. S. D. Or.) 1 Abb. 66. Thus, by the great weight of authority, judgment in 
tort actions, decrees for alimony, taxes and fines, all sounding in tort, have not 
been considered as debts within the constitutional inhibition. Carr v. State 
(1895) 106 Ala. 35, 17 So. 350 ; see also 34 L. R. A. 634, note. A minority have held 
a tort action to be purely compensatory in nature, and a judgment in such action 
a debt within the constitutional protection. Bronson v. Syverson (1915) 88 
Wash. 264, 152 Pac. 1039. The divergence is due to a difference in the conception 
of a debt. See Comments (1916) 4 Calif. L. Rev. 331. The constitutional 
provision, specifying debts in civil actions, cannot be evaded by making the fail- 
ure to pay a debt a crime. Bailey v. Alabama (1910) 219 U. S. 219, 31 Sup. Ct. 
145. Although a legislature may make an act criminal which is not fraudulent, 
or recognized as morally wrong, yet it cannot deprive one of a constitutional 



